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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
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V.

MICHAEL SHAWN SOUTH,
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)
)
)
)
)
)
)
)
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NO. 47392-2019
KOOTENAI COUNTY NO. CR-2010-21954
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Michael South was on probation for almost seven years for aggravated assault with a
persistent violator enhancement. After admitting to violating his probation, the district court
revoked his probation and executed a sentence of life, with five years fixed. Mr. South appeals
and argues the district court abused its discretion by revoking his probation.

Statement of the Facts & Course of Proceedings
In 2010, Mr. South was found guilty of aggravated assault and of being a persistent
violator. (R.pp.79-80.) After a period of retained jurisdiction, the court originally relinquished
jurisdiction. (R., pp.29-30.) Mr. South filed a Rule 35 Motion asking the court to reconsider
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placing him on probation based upon information that had not been submitted to the court before
disposition. (R., p.33.) After a hearing, the court granted Mr. South's Rule 35 motion,
suspending his sentence and placing him on probation for eight years. (R., pp.58-59.)
In April 2019, a motion for probation violation was filed with two allegations relating to
alleged crimes committed in Kootenai County, Idaho, and Sanders County, Montana. (R., pp.90119.) An Amended Motion for Probation Violation was filed the same day adding an additional
allegation of a crime in Bonner County, Idaho. (R., pp.120-125.) Later, a Second Amended
Motion for Probation Violation was filed which added four additional allegations. (R., pp.16197.)
An evidentiary hearing was then held. (Tr., pp.55-115.) After evidence had been
presented, and a probation violation found, both Mr. South and the prosecutor asked for a
continuance before disposition. (Tr., p.99, L.12 - p.98, L.15 (prosecutor's request for
continuance); p.98, L.17 - p.99, L.15 (defense request for continuance).) The court denied that
motion and proceeded immediately to disposition. (Tr., p.99, Ls.15-19.) The State asked for
execution of Mr. South's underlying sentence, and that "there be no modification to this Court's
judgment of five years to life." (Tr., p.100, Ls.22-25.) Mr. South's attorney asked "the court to
consider allowing Mr. South to go on a retained jurisdiction, or, alternatively, to be released on
probation to the Good Samaritan program." (Tr., p.103, Ls.5-8.) Mr. South made a short
statement thanking the court for what it had done for him in the past. (Tr., p.108, Ls.13-25.) The
court then revoked his probation and executed his underlying sentence with no modifications.
(Tr., pp.100, L.14-p.114, L.23.) (R., pp.212-13.)
Mr. South timely appealed from the court's order revoking his probation. (R., pp.215-16.)
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ISSUE
Did the district court abuse its discretion by failing to properly consider mitigation evidence
when revoking Mr. South's probation and executing his suspended prison sentence?

ARGUMENT
The District Court Abused Its Discretion When Revoking Mr. South's Probation And Executing
The Suspended Prison Sentence By Failing To Properly Consider Mitigating Evidence

A.

Introduction
Mr. South asserts that the district court abused its discretion by revoking his probation

and executing his sentence of life, with five years fixed. He does not challenge his admissions to
violating his probation. Instead, Mr. South submits that the district court abused its discretion
when it revoked his probation by not adequately considering other options available to the court
that are better suited for his rehabilitation other than revocation and execution.

B.

Standard Of Review
Once placed on probation, "a probationer does have at least some constitutionally

protected right in continuing probation." State v. Egersdorf, 126 Idaho 684, 686 (Ct. App. 1995)
(citing Gagnon v. Scarpelli, 411 U.S. 778 (1973); Morrissey v. Brewer, 408 U.S. 471 (1972)).
However, the district court is empowered to revoke a defendant's probation under certain
circumstances. LC. §§ 19-2602, 19-2603, 20-222. Determining the consequences of a probation
violation is a separate analysis from whether a probation violation occurred. State v. Sanchez,
149 Idaho 102, 105 (2009). First, the court determines "whether the defendant violated the terms
of his probation." Id. "When a probationer admits to a direct violation of her probation
agreement, no further inquiry into the question is required." State v. Peterson, 123 Idaho 49, 50
(Ct. App. 1992).
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Once a violation is admitted, the court then needs to determine "what should be the
consequences of that violation." Sanchez, 149 Idaho at 105. "The purpose of probation is to give
the defendant an opportunity to be rehabilitated under proper control and supervision." State v.
Mummert, 98 Idaho 452, 454 (1977.) "In determining whether to revoke probation a court must
consider whether probation is meeting the objective of rehabilitation while also providing
adequate protection for society." State v. Upton, 127 Idaho 274, 275 (Ct. App. 1995). The court
may consider the defendant's conduct before and during probation. State v. Roy, 113 Idaho 388,
392 (Ct. App. 1987). If there is evidence that the probationer is capable "of complying with the
conditions of probation," a second chance at probation may be appropriate. See id.
"After a probation violation has been proven, the decision to revoke probation and
pronounce sentence lies within the sound discretion of the trial court." Roy, 113 Idaho at 392.
Thus, this decision will only be overturned if the defendant can show that the trial court abused
its discretion in doing so. State v. Knowlton, 123 Idaho 916, 920-21 (1993), abrogated on other
grounds by State v. Perry, 150 Idaho 209 (2010); State v. Beckett, 122 Idaho 324, 326 (Ct. App.
1992).
When this Court reviews an alleged abuse of discretion by a trial court the
sequence of inquiry requires consideration of four essentials. Whether the trial
court: (1) correctly perceived the issue as one of discretion; (2) acted within the
outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by
the exercise of reason.
Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018) (emphasis in original).
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C.

The District Court Abused Its Discretion By Revoking Mr. South's Probation And
Executing The Suspended Prison Sentence Without Properly Considering Mitigating
Evidence And Other Available Alternatives In Lieu Oflncarceration
Mr. South asserts that the district court did not properly consider the impact of his

abusive childhood and early drug use as mitigating. The impact of abusive childhoods and the
age at which the defendant's drug or alcohol use began should also weigh in favor of the
defendant. See State v. Williams, 135 Idaho 618, 620 (Ct. App. 2001) ("While Williams'
extremely troubled childhood is a factor that bears consideration at sentencing, against it must be
weighed the heinous nature of his offense and the danger that Williams presents to society");
State v. Gonzales, 123 Idaho 92, 93-94 (Ct. App. 1993) (highlighting that the defendant, who

was eighteen at the time of the offense, had dropped out of high school, had been "subjected to
an abusive childhood, living in numerous broken homes," and "was introduced to drugs and
alcohol at a very young age and admit[ted] to being chemically dependent," but finding no abuse
of discretion in sentencing). Here, Mr. South has a "terrible past history of abuse and drug
addiction." (PSI, p.33.) He endured a childhood where he was "severely physically and sexually
abused by both parents." (PSI, p.31.) He started using alcohol at age 12 and as of 2012, he had
been arrested 79 times "mostly related to alcohol abuse." (PSI, p.31.)
The record also presents other evidence the court should have considered as mitigating.
Mr. South told the court that he now has a young child who is "just the most beautiful thing
ever." (Tr., p.109, L.7.) See State v. Nice, 103 Idaho 89, 91 (1982) (reducing the sentence of a
defendant, in part, because he "was working and helping to support his children at the time of the
conviction"). He also gave the court details about philanthropy and involvement with the
community while on probation. (See generally Tr., p.107, L.25 - p.109, L.19.) See State v.
Mitchell, 77 Idaho 115, 118 (1955) (finding that it was error for the sentencing court to fail to

consider, inter alia, the defendant's "reputation as a good citizen in the community where he
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lives"); State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991) (reducing the defendant's aggregate
sentence based, in part, on the "other positive attributes of his character"). All of this mitigating
evidence should have been considered by the court in favor of either a retained jurisdiction or
continuing Mr. South on probation.
Mr. South submits that he needs more than what prison can offer him; he needs the
specialization of a program like that at Good Samaritan, a program that can exclusively focus on
his rehabilitation and anger issues while helping him come to grips with his childhood abuse. See

State v. Coffin, 146 Idaho 166, 171 (Ct. App. 2008) ("Coffin points to several mitigating
circumstances that he contends rendered his sentence unreasonably long. These include ... the
part that his being under the influence of alcohol played in the incident, and his willingness to
seek treatment for an alcohol problem."). Mr. South was on probation for nearly seven years
without any allegations of probation violations. (See R., pp.58-59 (order placing him on
probation dated May 23, 2012), R., p.69 (Motion for Probation Violation dated April 5, 2019).)
In fact, he had done so well on probation that after just two years, the court expressed a
willingness to terminate his probation early, "[ i] f after the next year or [two he was still] doing
well." (See R., p.87.) At disposition, Mr. South told the court that he hadn't taken advantage of
that opportunity for early termination, because he "didn't ever plan on getting in trouble again."
(Tr., p.108, Ls.18-21.) He asked that he be allowed to go to Good Samaritan again because "[i]t
was really nice being a part of all the people and the job there, and I really like what they stand
for in our community and what they do, and I want that to be a part of my life and my family."
(Tr., p.108, L.25 - p.109, L.4.) His attorney told the court that if Mr. South was placed at Good
Samaritan, either directly or after a retained jurisdiction, his bed "would be funded" and
"confirm[ed] that the Good Samaritan program would be more than happy to bring [him] in."
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(Tr., p.106, L.18 - p.107, L.8). But despite all of these options, during disposition the court said
that "[w ]hile [he] may have had five, six years of success," it was not going to consider a
retained jurisdiction or placing him back on probation. (Tr., p.113, Ls.21-22.)
Accordingly, Mr. South submits that the district court abused its discretion when it did
not adequately consider the mitigating evidence presented, placing him with the Good Samaritan
program either after a retained jurisdiction or directly, or any of the other options available when
revoking his probation and executing his sentence.

CONCLUSION
Mr. South respectfully requests that this Court vacate the order revoking probation and
remand his case to the district court with an order that he be returned to probation or granted
another rider.
DATED this 17th day of March, 2020.

/s/ R. Jonathan Shirts
R. JONATHAN SHIRTS
Deputy State Appellate Public Defender
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